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MEMORANDUM OPlNlON A N D  ORDER 
(Prriceeding Termiiiated) 

Adopted: July 24,2003 Released: July 25,2003 

By the Assi\tanl Chief. Audio Division 

I The Audio Divi\ion has hcfore i t  ;I Peutioti for Reconsideration filed by Bull ie Broadcasling 
Cmporalion (“Bullic Broadcasling”) dirccicd IO the Mclnornndum O ~ I I I I O I I  aiid Order this proceeding. 
Muhi-Senice Ciwpora~ioii (“Multi-Ser\~ice”) filed ;in Opposition to Pet~tion (or Reconsidcration and and 
a Suppletnenr. Bullie Broadcasting filed a Reply to Opposition For the reasons discussed hclow, we 
deny Ihe Pelition for Reconsideralion 

I 

B ac Lxr( )u nd 

2 A i  the request o f  Bullie Broadcasling. l iceii~ee o f  Station WBAW, Channel 256C3, Barnwell, 
South Carc)lina. the Rcporr r r i i r /  Order <ubWtuted Channel 257C1 for Channel 25hC3 at Barnwell, 
reallotted Channel 257Cl to PembroLe, Georgia, and modified the Station WBAW license to hpecify 
operation on Channel 257Cl a1 Pembroke I n  order to provide for a continualion of F M  hervice a1 
Barnwell, the Reporr und O&r alloltcd Channel 256C3 to Barnwell as a “backfill” allotmeni a1 new 
coordiiiate\ In doing s o .  Ihc Reporr and 01-dc.i. dismis%xi a Counterproposal filed hy Multi-Service, 
I i iet iscc ol‘ Station WPMX, Channel 275C3. S1are\boro, Gcorgia In (ha1 Counterproposal, Multi-Service 
proposed scvcral ne” and modified allotrnenrs including the suh\~ i~u t~on of Channel 257C3 tor Channel 
275CR at Staieshoro and modifica~ioii ot 115 liccnsc to specify operation on Channel 257C3. It  a lso  
prupowd the reallotment ol‘ Channel 258C I lrom Dougla\ to Willacooche, Georgia, and modificatiun 0 1  
ihe Siatioii WDMG license to cpecily opcratioii on Channel 25XCI at Willacooche. The Multi-Service 
Cwiiterpropcical was dismissed for IMO rea\oii\ First. unlike Bullie Broadcasting. Mulli-Scrvice did not 
dgrec io  rciinhurhe Juinho Thins, Inc, Itcenhee or Station WDMG, for Ihe costs of changing i t s  

coiiimunily of Iicenqe and relocation of the Station WDMG transmitter. Second, the Multi-Service 
Counlcrproposal a I \o  included a proposal for a Channel 25 I A  allotment at Twin City, Georgia. ThiF 
I1rop”ced allolment wa\ untimely wi th  rcspcci 10 a conflictin2 Couiiterpropo<al filed by Lacom 
Communicaliiins in MM Docket 99-2.59. Mulli-Service \ouzht rcconcideralion of ihc Rcporr n17d Order 
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3 111 i t \  Pelition for Rccoiisideraiicm. Multi-Service noted that on Apnl  12. 2001, Ihc license for 
Ah1 Staiion WBUB, Barnwell, S o u t h  Carolina. was cancelled. As a result, Multi-Service contended that 
our aciion i n  (he Rcpou uiid 01-dci- removed the sole local 5ervice from Barnwell, South Carolina, and 
wa\ contrary io C~immission policy atid prior a c ~ i o i i \ . ~  In [he Meinoruiiduin Opiniim arid Order. we 
yai i led the Petition tor Remisidcrarion to the extent of withholding program test authority Tor the 
Channel 257C I realloimcnt to Prnihroke. Souih Carolina, until the ultimate permittee o l  thc Channel 
256C3 alIo1ment at Bamwcll, South Carolina. commences operation. We also stared that we would not 
iscuc any  special temporary authoriiy to permil opemiion on Channel 257Cl a1 Pembroke, South 
Carolitla. prior IO commenceineiii of operalion on Channel 25663 at Barnwell Thic condition i s  intended 
lo cnwre the continuation u f  local ser~icc at Barnwell, and the initiation of a f irst local service at 
Pembroke This aciioii was consistem Kith previouc actions involv ing the allotment 01 a “backfill” 
channel replacing the rcallotmenl of a sole local service ’ 

1 In i t \  Petition [or Keconvdcralion. Bullie Broadcasting argucq that we imposed a “novel and 
exirrrordiiiary” ctindiiiiin on the grant of 11s realloimcnt to Pembroke by “preemptively foreclosing any 
po\\ihiIi~y” of periiiiliing Station WBAW to operate at Pembroke pursuant 1 0  a special temporary 
:iu~hority 11 chinis lhat Ihis condition o n  rhc Pembroke rcallvtmcnt was outside our authonty. Bullie 
Broadcasting :iIw contends thar hlulri-Servicc did not have standing to requesl the relief ultimately 
aflorded i t  in thc earlier Mciuoi-aiiduin Opii~ioii mid Ordcr Specifically, Bullie Broadcasting argues that 
Multi-Service cotild o n l y  scch reconcideration 01 the disri i i \sal of i t s  Counterproposal We wil l  discuqs 
each d thew arguments. 

5 The Comnii,sion ha\ rccenlly addressed the matter oi  a station seeking a bpecial temporary 
authwity to operate Iacilities at a new cornniuniry o f  liceiicc when the elfect would be to withdraw a sole 
h n l  w r v i c e  trom the Ioriiicr community of In Refityo, Tc.uis, we had granled a propowl l o  
suh\titule Channel 293C2 for Chaniicl 291C3 at Retugio, Texas, reallot Channel 29363 to Taft, Texas. 
:iiid modify the Slation KTKY licenbe to specify operation on Channel 293C2 at Taft.’ That action 
removed Ihc sole local service lroii i  Refuslo For that reason. we also allotted Channel 291A 10 Refugio 
;I, ii “hachTi11” :ind specifically conditioned program test authority for a Channel 293C2 operation at Taft 
oii Ihe comineiiceniciii of service by the “backfill“ allotmcnt at Refugio. In Pacfic Broadcasriiig of 
MI\WUI. I .  [he Commiwon denied a requc\t I‘ilcd hy Ihe licensee of Slalioii K T K Y  For a ,pecial temporary 
:iurhority IO operate ;it Tilft in  \‘idation ot this condition.h 

6 Our action in Ihc in\iani pnicceding I\ nor  inmided to “preemptively” foreclose the poscibility 
of a y ~ c i a l  terriporary authoriiy 3s argued by Bullie Boadcasting. Instead, we merely announced that wc 
would not i-outinely gram a special tenipor:iry authority to operarc faci l i r ie\ at  Pembroke Thi\ statcment 
I\ inlcrided to preclude a licensee from circumbenting the condition of withholding program test authonty 
UIIIII the ”h:ickliII“ channel commence\ operalion. This i s  consistenl with pnor staff actionc and rhe 
Cuiiimisrion dcci\itii i in Pacific Biwuilcii<riii,q ci/  Mis.witri. In Pacific Broadcasting of Missouri, the 
Comiiii\sion reiterated the importance of ;1 community continuing to have local service. The denial of the 
request for \pcciaI Icmporary ;iurhority w a j  bawd u p w  the 1 x 1  that the licensee failed 10 demonsirare 

’ .\(v, .A,n,,nd,ni,,i, ,If ilw C ’ , m m i ~ \ i o , i ’ s  Rirli , \  Kvp,i-di,i,y M0(1,/7( alloil of t M  aiid n/ AuthariralilJiir io  Spr(ifk o NPW 
C ( , tumi , , i i i \  Licc,ire. J FCC Rcd 4870 i 1489). i c ( o i 1  gronieil in pur!,  S FCC Rcd 7094 ( IYOO).  Sec also Ardmow. 
Ok!uliomi,  u i i d S I i ~ w i i i i i i .  Tp,w\. 6 FCC Rcd 7006 ( M M  Bui 1091) 

~ ~ ~~~~~~~~ 

’ 5c.c e 2 R<,/Lt.q/o ond fop, T(,.ui\ (“Rciu~i i i .7cri l~”l .  I S  FCC Rcd 8497 (MM BUI 
Ti,rn\. 12 FCC Kid6804 ( M M  Bur  1447) 

1997). Llo,io and hfnclcrrh!c, FirNr. 

I’irc i l i (  8roiidi o\ r i / i~q  iifMiT\oiii I L L C .  I S  FCC Rcd 124 I 12003). r w o n  pwdi i ip 

’ l < ~ , ~ ! i ~ t i ,  TI>.!OC. 15 FCC Rcd ,ii XSUO 

I ’  I’iiiilk B I . ~ I U ~ (  I I \ / I I I S  o/ M i ~ \ o u r i  Li C, I 8  FCC Rcd ;II 2295 



Federal Communications Commission DA 03-1Y36 

lha1 11 had exhauwxl a l l  possibilities 01 providing a temporary operation iii Refugio. Any request by 
Bullie Broadcabtin:: for a special temporary authority wi l l  be processed in accordance with the priiiciplcs 
sei 1’01th i n  Pu( / f i r  BroodcrrsflJiz O J M I S S O L I I ~ I  

7. We : ~ I s o  diwgree with Ihe Bullic Broadcawng argument that Multi-Service could only seck 
reconsideration of the action dismissing i t5 Counterpropo\al and that there was no basis for us to impose a 
coiidiiion oii the Pembroke reallotment. I n  the earlier Petition fur Reconsideration in this proceeding, 
Multi-Scrvicc correclly noted that o u r  action reallotting Channel 257Cl from Barnwell io Pembrokc 
rcinovcd thc sole local service lroin Barnwell. For this reawn, Mulii-Service requested that we 
rccmsidcr [hi3 :iction and deli) Ihc Bullie Broadcasting reallotment. This relief would have removed an 
iinpedinieni io Multi-Service\’\ proposed channel hubslitution at Stateqhoro. Contrary IO the suggestion 
hy Bullie Broadcastin:, t h i b  impediincnr dircctly rewlted from the Reporr and Order and afforded Multi- 
Servicc standing tu  seek reconhideration. 7 

8. 111 11s Supplement i o  Oppociuon, Multi-Service refers to the Comilussion decision in Pacific 
Bromic n r i i i f i  if Mi.wxiri .  In additioii to denying a request for special rempurary authority, the 
Commission determined that the “backfill” practice was uncenain, time-consuming and a potential caue 
01 iinrncrablc hpectrum cntanglemenl~ For this reason, the Cominissiun directed Ihe staf f  to cease thiq 
pr;iciicc. In view 01‘ the tact lhal Ihc rcallotmrnt to Penihroke is not final, Multi-Service contends that 
(h i \  Coinirussion directive requires thal we reverse our action reallotting Channel 257Cl to Pembroke 
We di\agrcc. The Coinmisqion action in Pacific Broudcrrrtrng of Musour1 only insttucled the staff lo 
cease the “hackfill” practice on a going-forward hasis Under this policy. the btaff wi l l  not grant any 
currcntly pending rulemaking petition ih3t requires a vacant allotmenl “backfill” to preserve local service. 
The Conimi\cioii. however. did nut in\lruct the s t a l l  to set avde prior actions This going-forward 
approach hesl accoiiiiiiod3tcs the needs 01‘ the lisiencrs and the need of licensees for an orderly 
d n i i  n i s trat I ve process 

Y Accordinxly. IT IS ORDERED, Thal Ihc aforemenlioned Petition for Reconsideration riled by 
Bullie Broxlcasting Curporaiion IS DENIED 

I O  IT IS FURTHER ORDERED. That this proceeding I S  TERMINATED. 

I I For further inlormntion concerning this proceeding. contact Roben Hayne, Media Bureau. 
( 2 0 2 )  -I 18.2177 

FEDERAL COMMUNICATIONS COMMISSION 

John A Karouws 
A\sisianr Chief, Audio Division 
Media Bureau 

~ 
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( 1  ( i i l i f o r r r i i r  A $ w , i w i i o i i  o f r h p  l ’ l i v ~ i ~ o l l !  Hflridiioppi,d. 111i i TCC. 778 F 2d X?R (D C Cir 19x5) (avociation 
iepi?wniing Ii.iiidic:ipped persons did no1 lhdvc ii redrcwble inlury oi $landing to ohlect to an application io assign 
l c s ~  i h a n  XIr’,’ 0 1  ii I i L c n w  corpor.iiinn bccmbc [he alleged Iailurr o f  thc station to s e w r  ihr handicapped was no1 
irxc;ihlc to ihr ab\igiinicnt applic:iiion) 


